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MEMORANDUM.

Paintiff gppeds as of right from the summary dismissal of its breach of contract action. MCR
2.116(C)(8). We affirm. This caseis being decided without oral argument pursuant to MCR 7.214(E).

No contract can arise except on the expressed mutua assent of the parties. Brown v
Considine, 108 Mich App 504, 507; 310 NW2d 441 (1981). A contract is made when both parties
have executed or accepted it, and not before. Kamalnath v Mercy Memorial Hosp Corp, 194 Mich
App 543, 549; 487 NW2d 499 (1992); Brown, supra. If one of the parties is wanting, there is an
absence of one of the formal constituents of alega transaction, and there is no contract. Brown, supra,
507-508.

Fantiff's complaint aleges that it contracted with defendant “for advertiang.” Hantiff
gppended to its complaint a written ingrument that it dams conditutes the contract upon which the
ingant suit is brought, thereby making the insrument part of the complaint “for al purposes” MCR
2.113(F); Soloman v Western Hills Development Co, 88 Mich App 254, 256; 276 NwW2d 577
(1979). At the bottom of this instrument, directly under the lines meant for the sgnatures of two of
plaintiff’s officers, the following language gppears. “NOTE: This agreement shdl not be binding on
MTC unless sgned by two officers of MTC.” The absence of the sgnatures of two of plantiff's
officers, by operation of the very terms of the instrument, conclusively evidences a lack of acceptance
on plantiff’s part of the terms st forth in the instrument.  Stated ancther way, plaintiff’s failure to Sgn
the instrument, by operation of the terms of the instrument, means one of
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the parties to the agreement (plaintiff) is wanting and, therefore, that no contract existed. Brown, supra,
507-508. Accordingly, accepting dl the factua dlegations in the complaint as true, plaintiff’s breach of
contract claim is so unenforceable as a matter of law, there being no contract to breach, that no factud

development could possibly justify recovery. Simko v Blake, 448 Mich 648, 654; 532 NwW2d 842
(1995).

Additiondly, the trid court did not abuse its discretion by refusing to dlow plaintiff to amend its
complaint. Traver Lakes Community Maintenance Ass n v Douglas Co, 224 Mich App 335, 343;
568 NW2d 847 (1997). Paintiff asked the court to dlow plaintiff the opportunity to amend its
complaint only so that plaintiff could identify “the name of a specific party that would benefit from the
contract.” Such an amendment would not cure the defect existing in plaintiff’s complaint by providing
factud dlegations that, when taken as true, would establish the existence of a contract between plaintiff
and defendant. Accordingly, plaintiff’s desired amendment would have been futile. Thetrid court was
not required to dlow futile amendments. Traver Lakes, supra.

Affirmed.

/9 William B. Murphy
/9 Robert P. Young, Jr.
/9 Michad R. Smith



